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N° 048-2018 TISUR/GG

OSITRAN
MFSA DE PARTES
Lima, 22 de junio de 2018 /fg U2
25 JON 2018
Sefiores ,
ORGANISMO SUPERVISOR DE LA INVERSION ) ' .
EN INFRAESTRUCTURA DE TRANSPORTE DE USO PUBLICO Hor:, oo / (’(.«57
OSITRAN '
Presente
Atencién : Sr. Francisco Jaramillo Tarazona
Gerente de Supervision y Fiscalizacién
Asunto . Absolucién de comentarios y observaciones al Proyecto de
Modificacién del Reglamento de Acceso
Referencia : Oficio N° 05053-2018-GSF-OSITRAN recibido el 11 de junio de

2018

De nuestra consideracion:

Por medio de la presente les hacemos llegar nuestro saludo y en cumplimiento de
lo requerido por el oficio de la referencia, adjuntamos al presente documento la
absolucion técnica, contractual y legal de los comentarios y observaciones
formulados por los cinco (5) usuarios intermedios (Empresa Maritima del Peru,
Practicos Maritimos, Universidad Maritima del Sur, CONUDFI' y la Asociacién
2 Peruana de Agentes Maritimos) a nuestro Proyecto de Modificacién del Reglamento
de Acceso ("REA").

Al respecto, cabe indicar que no se estan absolviendo los comentarios u
observaciones relacionados con secciones del REA que no son materia de
modificacion, ya que dichas disposiciones se encuentran aprobadas.

Asimismo, precisamos que los comentarios y observaciones presentados por
CONUDFI y la Universidad Maritima del Peru son idénticos —en texto y orden—, a
excepcion de la ultima observacion de CONUDFI que esta relacionada con el
calculo de tarifas que no es materia de analisis y/o discusion en el marco del
presente procedimiento. En ese sentido, se absuelven los comentarios y
observaciones de las empresas antes referidas en un mismo cuadro.

! Consejo Nacional de Usuario del Sistema de Distribucién Fisica Internacional.
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Por otro lado, advertimos que las observaciones y/o comentarios presentados por
los usuarios intermedios parecieran responder a intereses individuales a pesar de
que las mismas hayan sido presentadas por asociaciones civiles y/o instituciones
académicas en supuesta representacion de grupos de empresas del sector
portuario.

Quedamos a su disposicion para cualquier ampliacion o aclaracion que les merezca
la presente.

o Sy Atentamente,

GERENTE GENERAL
Terminal Internacional del Sur S.A.

GMA/cbb
cc: S.G. Legal
Archivo
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ANEXO

ABSOLUCION DE LOS COMENTARIOS Y OBSERVACIONES PRESENTADOS

AL REA DE TISUR

I. Comentarios y observaciones de Empresa Maritima del Pera S.A.C.

1.1 | Articulo REA | : | Literal d) del numeral 2.2.1 Disposiciones
Observado Generales
Breve resumen de la | : | TISUR no es competente para requerir una
Observacion y/o | |poliza de seguro de responsabilidad civil y
comentario || contra terceras personas, de US$ 500 millones

para la prestacion de servicios de remolcaje, ya
que dicho monto, ademas de ser elevado, debe
ser establecido por la Autoridad Portuaria de
acuerdo con lo establecido en la Resolucion

259")°.

Ministerial N° 259-2003-MTC-02 (la “REM'

Absoluciéon a la observacion

| 1) Sobre la facultad legal de TISUR de exigir las pélizas

| El articulo 18 de la Resolucién N° 014-2003-CD-OSITRAN (el “REMA")?

establece que TISUR, en su calidad de Entidad Prestadora, cuenta con

| facultades para exigir requisitos de acceso a los usuarios intermedios, entre

ellos, el literal c) del referido articulo precisa que:

“[Las] pélizas de sequro y garantias deberdn ser razonables en
atencion a la naturaleza y riesgos del servicio involucrado.
OSITRAN podré evaluarlas de modo tal de aprobar la razonabilidad de
la cobertura y nivel de garantias exigidas. Para tal evaluacion,
podran utilizarse como parametros las prdcticas comerciales
ordinarias para actividades o servicios similares, entre otros.” (El
énfasis es nuestro).

En tal sentido, es falso que TISUR no cuente con facultades para establecer
el monto de las pdlizas de seguro que se exigen a los usuarios intermedios
que deseen prestar el servicio de remolcaje y/o practicaje. Al contrario, el
REMA obliga a TISUR a exigir pdlizas de seguros con montos de cobertura
que resulten razonables para la naturaleza y riesgos del servicio involucrado.

| Asimismo, es falso que el monto de las polizas de seguro exigidas a los

usuarios intermedios corresponda ser determinado por la Autoridad Portuaria
Nacional ("APN”) en virtud del articulo 21 de la RM 259, ya que dicho articulo
no regula los requisitos de acceso a la infraestructura como lo hace el REMA,
sino Unicamente los requisitos que deben cumplir las empresas que quieran
prestar servicios de remolcaje y/o practicaje para que la APN les otorgue la

2 Reglamento de los Servicios de Transporte Acudtico y Conexos Prestados en Trdfico de Bahia
y Areas Portuarias.
? Reglamento Marco de Acceso a la Infraestructura de Transporte de Uso Pulblico.
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~ | licencia que los habilite a ejecutar dichas actividades.

| En ese sentido, los montos de las pdlizas de seguros que en virtud del ultimo

parrafo del articulo 21 de la RM 259 corresponden ser determinados por la

| APN para efectos de otorgar las licencias para la prestacion de servicios de

practicajes y/o remolcaje (y que a la fecha no existen), no guardan relacién
alguna con el monto de las pdlizas que TISUR, en virtud del REMA, esta
facultado a exigir a los usuarios intermedios que soliciten el acceso a la
infraestructura portuaria que actualmente opera.

2) Sobre la necesidad de contar con una péliza para los servicios de
remolcaje por el monto indicado en el REA (US$ 500 millones)

La compafia de remolcaje debe estar en la capacidad de garantizar a TISUR
una cobertura de accidentes personales de la tripulacion, colisiones,
hundimiento, dafio a la nave remolcada, a la instalacién portuaria, a terceros
y al medio ambiente que podrian ocasionarse en una mala maniobra.

La responsabilidad de la empresa de remolcaje debe ser definida mediante
una sumaria del accidente que pueda ocasionarse.

El mayor riesgo para el terminal es el de una colisiéon con bloqueo del canal
de acceso, que imposibilite la operacion del puerto por un tiempo prolongado.
A esto debe sumarse que una situacion como estd podria ocasionar una

| contaminacion de la zona con dafio a las embarcaciones pesqueras

artesanales.

Por lo anterior, el monto a exigir a la empresa de remolcaje debe cubrir un
potencial dafo catastrofico que genere reclamos importantes de terceros.

Las coberturas de seguro para empresas de remolcaje estan estandarizadas
por el P&I y usualmente tienen una cobertura minima de US$ 500 millones.
Como prueba de ello y de manera ilustrativa se adjunta como Apéndice 1 el
documento denominado “An Introduction to P&I Insurance for Mariners,
Standard Bulletin”.

Articulo REA | : | Literal g) del numeral 2.2.1. de Ilas

| Observado Disposiciones Generales e incisos ii) y iii) del

literal c) del numeral 2.2.2 de las Disposiciones

Especificas
| Breve resumen de la | : | a) Existe ambigiledad de la exigencia de la
Observacion y/o eslora maxima que deben tener los
| comentario remolcadores, segun las Disposiciones

Generales se aplica el maximo de 27 metros
a los muelles marginales (A, B y C) y al
muelle F; sin embargo, en las disposiciones
especificas se limita el maximo de 27 metros
a los muelles marginales (A, By C).

b) De la lectura del estudio de maniobras no se
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logra determinar el sustento del limite
maximo de la eslora de los remolcadores en
E 27 metros.

. | c) Se establece exigencia de que los
remolcadores cuenten con Certificados
vigentes de "Bollard Pull” expedido por una
empresa clasificadora de riesgo de
reconocido prestigio con una antigliedad no
menor de cinco (5) anos.

| Absolucién a la observacion

a) Sobre la ambigiiedad del metraje de maximo de la eslora en los
Muelles Marginales (A, By C el Muelle Mixto “"Amarradero F”

El metraje maximo de la eslora de los remolcadores fijado en 27 metros
aplica para los muelles marginales (A, B y C) por las razones expuestas en el
Apéndice 2 y no para el Muelle Mixto "Amarradero F”. En consecuencia, es
necesario corregir dicho alcance en el literal g) del numeral 2.2.1 del REA, el
mismo que deberia quedar redactado en los siguientes términos:

'2.2 REMOLCAJE
2.2.1 Disposiciones Generales

Los Usuarios Intermedios prestadores de servicios de remolcaje de
naves para el cumplimiento de sus actividades deberan contar con los
siguientes requisitos generales para el acceso a la infraestructura
Esencial:

g) Contar permanentemente con dos (02) remolcadores en el TPM
acimutales (ASD) cuya eslora maxima debe ser de 27 mts, de 55t de
tipo a punto fijo (BP) para el Muelle Marginal A, By C.”

b) Sobre la necesidad de que el metraje maximo de las esloras no
supere los 27 metros

Sobre este punto ver el sustento expuesto en el Apéndice 2 del presente
documento.

c) Sobre la necesidad de que los remolcadores cuenten con

certificados vigentes de "Bollard Pull” expedidos por una

empresa clasificadora de riesgo con antigiiedad no menor a 5
afios

El REA vigente establece como requisito "contar con certificado vigente de
“Bollard Pull” expedido por una Empresa Clasificadora de reconocido

| prestigio”, distinta a DICAPI que es la entidad competente para emitir los

certificados Bollard Pull que los Usuarios Intermedios estan obligados a
tramitar para operar sus remolcadores en territorio peruano. No obstante, a
fin de asegurar la operatividad de los remolcadores de los Usuarios
Intermedios consideramos necesario que los certificados Boflard Pull cuenten

N* 048-2018 TISUR/IGG
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| con una antigiiedad no menor a cinco (5) afios.

II. Comentarios y observaciones de Practicos Maritimos S.A.C.
2.1 | Articulo REA | : | Literal g) del numeral 2.1.1 Disposiciones
Observado Generales del Practicaje, y literal c) del numeral
2.1.2 Disposiciones Especificas del Practicaje
Breve resumen de la | : | a) Obligacion de que el Usuario Intermedio
Observacion y/o | cuente con un minimo de tres (3) practicos
comentario : calificados para cada zona de practicaje,

impacta sobre la libre competencia.
b) Obligacién de contar con dos (2) practicos
permanentes no tiene cabida.

Absolucién a la observacion

a) Sobre la obligacién legal de los Usuarios Intermedios que prestan
el servicio de practicaje de contar con 3 practicos calificados en

el Muelle Marginal A, By C y el Muelle Mixto “Amarradero F”

El literal i) del numeral 10.1 del articulo 10 de la Norma de Practicaje
Maritimo y de los Précticos Maritimos aprobada por Resolucion Directoral N°
1186-2016-MGP/DGCG (la “Norma de Practicaje Maritimo”), establece la
obligaciéon de los Usuarios Intermedios de “Contar, en conjunto, con la

cantidad minima de prdcticos en cada zona de practicaje obligatorio
indicadas en el Apéndice "0” (...)” (el énfasis es nuestro).

Al respecto, el Apéndice 0" de la Norma de Practicaje Maritimo, modificado
mediante Resolucién Directoral N° 1067-2017, establece la existencia de dos
(2) zonas de practicaje en el puerto de Matarani:

- La ZPM10 correspondiente al Terminal Maritimo Internacional del Sur
S.A. — Matarani donde la cantidad minima de practicos asciende a tres
(3): Y,

- La ZPM10A correspondiente al Amarradero “F” del Terminal
Internacional Maritimo Internacional del Sur S.A. cuya cantidad |
minima de practicos también asciende a tres (3). '

Notese que de acuerdo con la Norma de Practicaje Maritimo, la ZPM10 y la

| ZPM10A son zonas de practicaje maritimo distintas. Asi, de una lectura

sistematica del literal i) del numeral 10.1 del articulo 10 y el Apéndice "0” de
la Norma de Practicaje, se infiere que los Usuarios Intermedios que quieran
prestar servicios de practicaje en el puerto de Matarani deben contar como
minimo con tres (3) practicos calificados para la ZPM10 y con otros tres (3)

| practicos calificados para la ZPM10A.

Una lectura contraria a lo sefialado en el parrafo previo implicaria que TISUR
incumpla con el literal a) del articulo 18 del REMA por el cual se encuentra
obligado a establecer como requisito de acceso al puerto de Matarani lo

N° 048-2018 TISUR/IGG
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previsto en la legislacion vigente. Que otras empresas portuarias se
encuentren incumpliendo lo previsto por la Norma de Practicaje Maritimo es
un hecho que no corresponde ser analizado en el presente procedimiento.

En ese sentido, es falso que TISUR esté afectando la libre competencia al
requerir que los Usuarios Intermedios cuenten con tres (3) practicos para la

| ZPM10 y otros tres (3) para la ZPM10A, al contrario, dicha exigencia
| materializa Unicamente el cumplimiento de la Norma de Practicaje Maritimo.

| b) re la necesi | rios intermedi n n
; racti r n el Matarani

dos (2) practicos permanentes en el puerto de Matarani

El REA de TISUR prevé el requisito de que los Usuarios Intermedios cuenten
con dos (2) practicos permanentes con la finalidad de que estos cumplan con
lo previsto en el articulo 8.2 de la Norma de Practicaje Maritimo que los
obliga a mantener la disponibilidad inmediata de sus practicos “(...) de modo
que el servicio pueda ser permanentemente disponible veinticuatro horas/dia,
es especial durante los periodos de mayor afluencia de naves”.

Ademds, tanto la Norma de Practicaje Maritimo como la Norma Técnico

| Operativa para la Prestacion del Servicio de Practicaje en las zonas
| portuarias, aprobado por Resolucion de Acuerdo del Directorio N© 046-2010-

APN-DIR (la “NTO”), establecen en los articulos 15, literal q, y 9.1,
respectivamente, que los practicos no pueden efectuar mas de tres (3)

| maniobras diarias dentro de un periodo de veinticuatro (24) horas, debiendo

guardar descanso obligatorio minimo de diez (10) horas, de los cuales ocho
(8) horas tienen que efectuarse de manera ininterrumpida posterior a la

| ultima maniobra, siendo que las tres (3) maniobras autorizadas a los

practicos comprenden tanto las maniobras como préctico principal, de apoyo,
de observador o en proceso rehabilitacién.

Tomando en cuenta lo anterior, tenemos que en los Gltimos 12 meses en el
terminal maritimo de Matarani el nimero de maniobras ha sido el siguiente:

Jun Jul Ago Set Oct Nov Dic Ene Feb Mar Abr May

MATANANE 3% %7 /%7 17 '17 ‘%7 37 ik ‘sa 2g 16 is. TTOD
o bras | 80 | 68 | 85 [101 |84 |84 (89 | 67 63 [117 |66 | 89 | 83
'"p";"g;:ras 34243 l2telalatlealztelzlalis
;gg‘ggﬁh 8 | 8 |8|6|w0|ls|9|7]|s5]|o]l6|io] s

El cuadro anterior demuestra la necesidad de contar con la cantidad
adecuada de practicos habilitados en los terminales de los muelles
marginales A, B y C asi como del Muelle Mixto F de TISUR, que garanticen
poder cumplir con las maniobras programadas de manera segura y alineado
a lo exigido por la actual Norma de Practicaje Maritimo que limita a los

| précticos a efectuar un méximo de tres (3) maniobras seguidas dentro de las
veinticuatro (24) horas.
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Asimismo, cabe precisar que los picos de maniobras usualmente se presentan
cuando el puerto es cerrado por mal tiempo, por lo cual, se presenta una
acumulacion de operaciones que requiere disponibilidad a la orden de los
practicos que operan en el terminal maritimo de Matarani. Es por ello que se
solicita que la empresa administradora de practicos tenga un nidmero minimo
de practicos permanentes con la finalidad de asegurar al terminal maritimo
de Matarani la continuidad de las operaciones.

Un factor adicional que debe tomarse en cuenta es que -tal como se puede
apreciar en el Apéndice 3 del presente documento- las maniobras realizadas
en el terminal maritimo de Matarani del 2016 (998 maniobras) al 2017 (1026
maniobras) se han incrementado, situacion que podria repetirse los afos
siguientes, siendo que las maniobras diarias podrian ser superiores a ocho
(8), lo que justifica que se haya puesto como requisito que los Usuarios
Intermedios cuenten con 2 practicos permanentes.

35

Articulo REA | : | Inciso ii) del literal c) del numeral 2.1.1

Observado Disposiciones Generales del Practicaje

Breve resumen de la | : | TISUR no es competente para requerir una

Observacion y/o péliza de US$ 5 millones, ya que dicho monto

comentario (ademas de ser elevado) debe ser establecido
por la Autoridad Portuaria.

Absolucion a la observacion

1) Sobre la facultad legal de TISUR de exigir las pdlizas

Ver sustento legal expuesto en el numeral 1 del cuadro 1.1 del presente
anexo.

2) Sobre la necesidad de contar con una pdéliza para los servicios de
practicaje por el monto indicado en el REA (US$ 5 millones)

La compainia administradora de practicos debe estar en la capacidad de
garantizar al terminal una adecuada cobertura de accidentes personales,
dafos a terceros, dafios a la instalaciéon portuaria que podrian ocasionarse en
una mala maniobra.

Dado que el practico es un asesor del capitan de la nave, la responsabilidad
de la empresa administradora de practicos debe ser definida mediante una
sumaria del accidente que pueda ocasionarse.

Los terminales para cubrir el potencial dafio a su instalacion portuaria pueden
exigir una cobertura de seguros a la empresa de practicaje. El monto a exigir
dependera de la evaluacién del maximo dafio que podrian ocasionar en un
accidente.

Las coberturas de seguro para empresas administradoras de practico no
estan estandarizadas por el P&I, dependen de la evaluacién del riesgo que
realice el terminal y exija al operador intermedio.
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III.

Comentarios y observaciones del CONUDFI* y la Universidad
Maritima del Pera

Sobre el servicio de practicaje

3.1 | Articulo REA | : | Inciso iii) del literal c) del numeral 2.1.2
Observado Disposiciones Especificas del Practicaje
Breve resumen de la | : | Obligacion de contar con dos (2) practicos
Observacion y/o vulnera derecho de libertad de empresa y no
comentario obedece a criterios de seguridad o fiabilidad del
| servicio. Las empresas individuales de
responsabilidad limitada (“EIRL") no podrian
participar.
El REA debe establecer que la empresa
prestadora puede revestir cualquier modalidad
empresarial o societaria.
Absolucién a la observacion
| El sustento sobre la necesidad de contar con dos (2) practicos de manera
permanente se desarrolla en el literal b) del cuadro 2.1 del presente
documento.
Con relacion a la imposibilidad de las EIRL de solicitar acceso al puerto de
Matarani para prestar servicio de practicaje es falso que exista alguna
prohibicion en el REA de TISUR. Dicho documento hace referencia
Unicamente al usuario intermedio que segun el literal x) del articulo 4 del
REMA puede ser una persona natural o juridica.
En ese sentido, no existe necesidad de precisar en el REA que el usuario
intermedio puede revestir cualquier modalidad empresarial o societaria. J
3.2 | Articulo REA | : | Incido ii) literal c¢) del numeral 2.1.2
: Observado Disposiciones Especificas del Practicaje
Breve resumen de la | : | La pdliza de seguro de responsabilidad civil por
Observacioén y/o el monto US$ 5 millones representa una suma
comentario elevada e innecesaria que en la practica

restringe el acceso de prestacion del servicio
Asimismo, deberia solicitarse que el practico
cuente con una poliza de seguro por muerte o
accidente.

Absolucién a la observacion

Sobre el monto de la péliza ver el sustento legal y comercial expuesto en el
cuadro 2.2 del presente anexo.

Sobre la propuesta de incluir el requisito de que el practico cuente con una

poliza de seguro por muerte o accidente, no consideramos necesaria su |

incorporacion al REA ya que la contratacién de dicho seguro por parte del

4 Consejo Nacional de Usuario del Sistema de Distribucion Fisica Internacional.
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Usuario Intermedio constituye una obligacion legal en el marco de la
legislaciéon laboral por tratarse un trabajo de riesgo y bajo la figura del
Seguro Complementario de Trabajo de Riesgo. Asimismo, el articulo 24,
literal d), de la Resolucién 259, establece que para que la APN otorgue
licencia a los privados para prestar el servicio de peritaje, estos deberan
contar con una pdliza de seqguro de accidentes personales.

Articulo REA | : | No sefiala.
Observado :

| comentario

Breve resumen de la |: | No se determina la responsabilidad de la
Observacion y/o | | empresa administradora de practicos.

Absolucién a la observacion

No es necesario precisar en el REA que el Usuario Intermedio responde frente
a TISUR por los dafios que ocasionen sus practicos al puerto de Matarani, ya

que dicha responsabilidad deriva de lo previsto en el articulo 1981 del Cédigo |

Civil que sefiala que:

“"Aquél que tenga a otro bajo sus drdenes responde por el dafio
causado por este ultimo, si ese dafo se realizé en el ejercicio del cargo
o en cumplimiento del servicio respectivo. El autor directo y el autor
indirecto estan sujetos a responsabilidad solidaria.”

Es decir, bajo nuestro ordenamiento, la empresa administradora de practicos
sera responsable por cualquier dafio que sus practicos ocasionen a las
instalaciones de TISUR.

3.4

Articulo REA | : | No sefiala.
Observado

Breve resumen de la | : | Deberia precisarse los alcances de la facultad
Observacion y/o de TISUR para determinar las exigencias de
comentario seguridad, ya que la aplicacion e interpretacion
| del Codigo PBIP podria crear barreras
| administrativas.

Absolucién a la observacion

Es falso que no existan criterios que TISUR esté obligado a observar para
aplicar e interpretar las exigencias de seguridad del puerto de Matarani, al
contrario, la normativa portuaria vigente esta conformada por diversos
reglamentos de observancia obligatoria con dicho objetivo.

Inclusive, para el caso especifico de la aplicacion e interpretacion del Cédigo
PBIP, TISUR tiene la obligacién de cumplir los criterios regulados respecto de
dicho codigo en la “"Norma Técnica sobre Proteccion Portuaria” (aprobada por
Resolucion de Acuerdo de Directorio N° 044-2017-APN/DIR), y cuyo
cumplimiento es auditado por la APN (al respecto ver articulo 37 y 39 de la
resolucion de acuerdo de directorio antes sefialada). En tal sentido, no
corresponderia realizar mayores precisiones sobre este punto en el REA.
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Sobre el servicio de remolcadores

3.5 | Articulo REA | : | Literal d) del numeral 2.2.1
Observado
Breve resumen de la | : | La poliza de US$ 500 millones representa una
Observacion y/o | |suma elevada e innecesaria que en la practica
comentario restringe el acceso de prestacion del servicio.
Absolucién a la observacion
Sobre este punto ver el sustento expuesto en el cuadro 1.1. del presente
Anexo.
3.6 | Articulo REA | : | Literal g) del numeral 2.2.1. de Ilas
- | Observado Disposiciones Generales e incisos ii) y iii) del
literal c) del numeral 2.2.2 de las Disposiciones
Especificas
Breve resumen de la | : | Se requiere eslora maxima de 27 metros; sin
Observacion y/o embargo, se viene prestando servicios con
comentario - | esloras de mayor longitud. En tal sentido, no es
| necesario reducir la longitud de la eslora.
La antigledad del remolcador no debe ser
mayor a 5 afios, para asegurar su funcionalidad
y operacién segura.
Absoluciéon a la observacion
| Sobre el metraje maximo de las esloras de los remolques ver el sustento
expuesto en el Apéndice 2 del presente documento.
Sobre la antigliedad del remolcador ver el sustento expuesto en el literal c)
del cuadro 1.2. del presente Anexo.
3.7 | Articulo REA | : | No precisa.
Observado
Breve resumen de la | : | El estudio de maniobra de TISUR deberia ser
Observacion y/o verificado por una institucién nacional o
comentario extranjera.

Absolucién a la observacion

De acuerdo con el numeral 9, del articulo 5, del Decreto Legislativo N° 1147
| que regula el fortalecimiento de las Fuerzas Armadas en las competencias de

la Autoridad Maritima - la Direccion de Capitanias y Guardacostas de la
Marina de Guerra del Peri (DICAPI)®, es funciéon de la DICAPI evaluar y
aprobar los Estudios Maniobra para las instalaciones del medio acuatico.

> Articulo 5.- Funciones de la Autoridad Maritima Nacional
"(...) Son funciones de la Autoridad Maritima Nacional: (...)
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OSITRAN no cuenta con las facultades legales para ordenar que el estudio de
maniobra sea verificado por una institucion nacional o extrajera

En ese sentido, no resulta posible que OSITRAN ordene la verificacion del
estudio de maniobras de TISUR que es un documento aprobado por DICAPI,
| entidad competente para ello.

3.8 | Articulo REA | : | No precisa.
Observado
Breve resumen de la | : | Las tarifas son altas, se aplican recargos de
Observacion y/o hasta 50% a la tarifa integrada (servicios de
comentario remolcaje y practicaje), cuando normalmente
los recargos se aplican sélo a la tarifa de
practicaje®.

Absolucién a la observacién

No corresponde dar respuesta a la observacion ya que el procedimiento de
calculo de la tarifa no es materia de analisis y/o discusion en el marco del
presente procedimiento.

IV. Comentarios y observaciones de la Asociacion Peruana de Agentes

Maritimos
4.1 | Articulo REA | : | No precisa.

Observado

Breve resumen de la | : | Se requiere que practicos cuente con Registro

Observacion y/o como empresa relacionada con las actividades

comentario acuaticas de acuerdo con el Decreto Supremo
N° 002-2012-DE que compila requisitos de una
norma derogada por el Decreto Supremo 015-
2014-DE.

Absolucion a la observacion

No existe norma que derogue de forma expresa el Decreto Supremo N° 002-
2012-DE, razoén por la cual los procedimientos y requisitos contenidos en el
Texto Unico de Procedimientos Administrativos (“TUPA”) de la Marina de
Guerra del Perli aprobado por dicho documento contintan utilizdndose hasta
hoy en dia, razén por la cual dichos procedimientos deben considerarse
vigentes. Como prueba de nuestra afirmacién tenemos que mediante

9) Evaluar y aprobar los estudios de maniobra para las instalaciones en el medio
acuatico, para velar por la seguridad de la vida humana y la proteccion del
medio ambiente acuatico.”

® A diferencia de las siete (7) observaciones absueltas en la presente seccion que
han sido presentadas tanto por CONUDFI como por la Universidad Maritima, se
precisa que la observacion 3.8 ha sido presentada Unicamente por CONUDFI.
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Resolucién N° 0121-2018-SEL-INDECOPI del 13 de junio de 2018 se declaré
que los cobros de pasajes y viaticos para los inspectores establecido en
diversos procedimientos del TUPA antes referido constituyen barreras

| burocraticas. La referida resolucion expedida por el Instituto Nacional de

Defensa de la Competencia y de la Proteccion de la Propiedad Intelectual -

| INDECOPI no cuestiond la vigencia del TUPA.

4.2 | Articulo REA No precisa.
| Observado
Breve resumen de la Se requiere que empresa cuente con registro
Observacion y/o como operador portuario con la resolucion de
comentario Acuerdo de Directorio N° 008-2006-APN/DIR
que es la norma aprobatoria del TUPA de la
APN, y por tanto, no puede crear ni establecer
requisitos, registros y procedimientos.
Absolucion a la observacion
Esta observacion esta referida a un parte del REA que no ha sido materia de
modificacién ya que se encuentra en la version actualmente vigente con lo
cual corresponde a OSITRAN declarar improcedente esta observacion.
4.3 | Articulo REA No precisa.
Observado
Breve resumen de la | : | Se exige que empresa de practicos cumpla con
Observacion y/o la Resolucidon Directoral N° 1186-2016-
| comentario MPG/DGCG (Norma de Practicaje Maritimo), sin
embargo, la vigencia de esta norma estd
suspendida por el Oficio N° V.200-1486.
Absolucién a la observaciéon
Es falso que el Oficio N° V200-1468 expedido por DICAPI el 11 de mayo de
2018 no suspende la vigencia de la Norma de Practicaje Maritimo, lo Unico
que dicho documento sefala es que se esta revisando la norma lo cual dista
mucho de gque su vigencia o aplicacion haya sido suspendida.
4.4 | Articulo REA No precisa.
Observado
Breve resumen de la | : | Se exige que empresa de practicos cumpla con
Observacion y/o | | el Decreto Supremo N° 05-2014-DE que no
comentario estan referidos a practicos.

Absolucién a la observacién

La norma citada en la observacion es parcial, el REA no solo establece la
obligacion del Usuario Intermedio del observar lo regulado en el Decreto
Supremo N° 005-2014-DE sino también del Decreto Legislativo N° 1147,
siendo que es usual que al mencionar la ley en un documento también se
haga mencién de su reglamento.

N° 048-2018 TISUR/GG
Matarani 22-06-2018
Pag. 13



4.5 | Articulo REA | : | No precisa.
| Observado
Breve resumen de la | : | En lo referido a lanchas, se exige que empresa
Observacion y/o| |de practicos cumpla con la Resolucion
comentario | Directoral N° 1186-2016-MPG/DGCG, sin
embargo, la vigencia de esta norma esta
- | suspendida por el Oficio N° V.200-1486.
| Absolucion a la observacion
Ver respuesta del cuadro 4.4 del presente anexo.
4.6 | Articulo REA | : | No precisa.
Observado
- | Breve resumen de la En lo referido a la cantidad de practicos, se
| Observacion y/o exige que empresa de practicos cumpla con la
comentario Resolucion Directoral Ne 1186-2016-
MPG/DGCG, sin embargo, la vigencia de esta
norma esta suspendida por el Oficio N°® V.200-
1486.
Absolucién a la observacion
Ver respuesta del cuadro 4.4 del presente anexo.
4.7 | Articulo REA Inciso ii) del literal c) del numeral 2.1.1
Observado Disposiciones Generales del Practicaje
Breve resumen de la Exigir que la cobertura de la pdliza del seguro
Observacion y/o de responsabilidad civil para los usuarios
comentario intermedios que prestan el servicio de
practicaje ascienda a monto de US$ 5 millones
representa un monto excesivo y
desproporcionado.
Absolucion a la observaciéon
Sobre el monto de la pdliza ver el sustento legal y comercial expuesto en el
cuadro 2.2 del presente anexo.
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APENDICE 1

“An Introduction to P&I Insurance for Mariners, Standard Bulletin”.
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Offshore Contracting

The Standard Club has been providing P&l cover for offshore operators
from the first days of oil exploration in the North Sea. During that time the
industry has made extraordinary advances as it searches for oil in ever
more challenging environments.

Each year we see new technological developments, and larger and more
complex projects which stretch the resources of the oil companies fo fund
and develop. In step with this progression we have seen increasingly
complicated networks of contracts governing the relationships between
operators, joint venturers, contractors, subcontractors and service
providers; contracts, moreover, involving sums that would have seemed
incredible only a few years ago.

For an industry operating globally in circumstances in which the risks and
rewards are higher than ever before, it is vital to negotiate appropriate
contractual terms. In an ideal world, contracts should be fair and balanced,
clearly and comprehensively drafted, and reflect a realistic assumption of
risk and reward. Neither party should be exposed to disproportionate levels
of commercial risk or potential liability. Traditionally, the industry has dealt
with the apportionment of liability via the mechanism of knock-for-knock
clauses, which reflect just such a fair assumption of risk. Well-drafted
contracts also detail the insurance necessary to underpin each party's
potential liability, a vital requirement in an environment in which a
relatively small incident can lead to many millions of dollars of losses.
Unfortunately, not all contracts are well-drafted, and even small
amendments to standard form contracts can result in potentially large
exposures for the parties concerned.

It is paramount for shipowners operating in the offshore oil industry to
contract on terms that provide as much protection as possible from
disproportionate liabilities. They also need to have sufficient insurance for
those contractual risks that they do assume, and to be able to avoid risks
that they cannot insure. But the insurance arrangements for the various
parties and exposures involved in a typical offshore project can be
complex and confusing, and may be affected by the terms and conditions
of a particular contract,

In recognition of this, the Standard Club has produced this brief guide to
the main features of P&l insurance as it relates to shipping operating in the
offshore oil and gas industry and to some of the more common contractual
provisions that can affect the insurability or otherwise of a contract. We
hope that it will assist members and others in understanding how P&l
covers the liabilities incurred by shipowners working in offshore oil and
gas exploration and production — and, if we cannot provide cover, give
some insight into the reasons why!

This guide will be of particular interest to owners’ legal and insurance
managers, as well as to their brokers and adjusters.

It will also provide a useful introduction for anyone who is interested in
learning more about how P&l insurance responds to the risks incurred by
shipowners operating in this most challenging and complex industry.

Setting the standard for service and security

The Standard ‘(,""_ '

- OFFSHORE OVERVIEW

- ACCEPTABLE CONTRACTUAL
PROVISIONS

- OFFSHORE CONTRACT REVIEW

- THE OFFSHORE TEAM
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Offshore P&l Cover

Overview

A brief description of the cover offered by the International Group of P&/
Clubs, the main provider of P&l insurance

P&l (Protection and Indemnity) insurance is a cover for the third party
liabilities incurred by shipowners arising out of the operation of their
ships. These liabilities include those in respect of personal injury to crew,
passengers and others on board, cargo loss or damage, for oil pollution,
for wreck removal of the ship, and arising out of collision with other ships
or port facilities.

The main providers of P&l cover are the 13 P&l clubs comprising the
International Group of P&l Clubs (the International Group), which between
them provide P&l cover for approximately 90% of the world’s ocean-
going tonnage. The Standard Club is a member of the International Group.
Each of the Group clubs is an independent non profit-making mutual
insurance association that is controlled by its members through a member
committee or board of directors.

A description of the Pooling Agreement

Each of the International Group clubs can provide P& cover to a very high
limit, currently approximately US$5.5 billion. This high limit is achieved by
a claims-sharing mechanism operated by the Group clubs through the
mechanism of the Pooling Agreement. The Pooling Agreement is an
agreement by the clubs in the International Group to mutually reinsure
one another by sharing all claims in excess of US$7 million per claim
between themselves in agreed proportions.

Because all of the Group clubs share, or pool, claims amongst themselves,
it is important that all of the clubs provide similar cover for poolable risks.
The Pooling Agreement sets out, amongst other things, the types of
claims that can be pooled, and the types of claim that are excluded

from pooling.

The insurance provided by the Club is set out in the Rules, which
positively express the cover available. To be covered by the Club a claim
must fall within the limits of the cover set out by the Rules; it must arise
out of the operation or management of an entered ship, and out of one of
the risks insured against. Nevertheless, the Rules largely mirror the
language of the Pooling Agreement, so a closer look at the Pooling
Agreement will assist us in identifying which liabilities fall outside the
mutual cover.

Normal poolable P&l cover responds to members' legal liabilities; that is,
to liabilities that are imposed on members by law. This includes liabilities
incurred by a member in tort, for example when he has been negligent, in
law or statute, for example under the pollution or cargo conventions, or
under certain contracts that are acceptable to the Club.

Cover for contractual liabilities
How the International Group covers shipowners' contractual liabilities

As a general rule, the Club will approve contractual terms that either reflect

the liabilities imposed on shipowners by law, such as the Hague-Visby Rules
or COGSA provisions incorporated in almost all bills of lading, or that are
standard across the industry, for example compensation provisions in
contracts negotiated with ITF-affiliated unions. Members should not assume
responsibility under contract for any loss for which, under applicable law,
they would not otherwise be liable, or in respect of which they would
otherwise be entitled to exclude or limit liability. This is because of the
principle of mutuality which underlies P&l insurance; poolable cover does
not respond to liabilities that a member incurs voluntarily, because to do so
could confer a commercial advantage on one member over another.

The Club approach to knock-for-knock contracts

In the offshore oil and energy business many contracts are negotiated on
terms known as knock-for-knock. Under a knock-for-knock contract,
each party assumes responsibility and indemnifies the other party for
liabilities relating to the indemnifying party's own property and personnel
and those of his subcontractors, regardless of negligence. These
contracts have become industry standards in the offshore business, and
the Club will approve knock-for-knock contracts for poolable cover,
provided that they are balanced and do not expose the member to wider
liabilities than those imposed on his contractual partner, and that the
member has not waived his right to limit liability under applicable law.

BIMCO standard contracts

There are a number of industry standard contracts that have been
approved by the International Group. BIMCO Towcon and Towhire are
approved contracts for the provision of towage services. BIMCO
Supplytime 2005 is an approved supply boat charterparty. BIMCO
Heavycon is an acceptable contract for carriage of cargo on a heavy-lift
ship. Members should remember, when contracting under BIMCO terms,
that whilst these contracts are approved by the International Group, this
does not mean that all liabilities incurred under BIMCO contracts will
automatically be recoverable. Claims must still fall within the P&l cover to
be poolable.

Cover for non-poolable contractual liabilities

Some contracts may not be acceptable for full pool cover, perhaps
because they lack comprehensive language or the owner is required to
waive his right to limit. In such cases, the member may purchase a fixed-
limit contractual extension to his cover under Rule 20.35. This will cover
P&l liabilities assumed by him under the contract for which he would not
otherwise have been liable. However, a contractual extension does not
confer blanket cover for all liabilities incurred under the contract, but
rather, restores the P&l cover in respect of claims for which the member
would not have been liable in the absence of the contract.

Where a contractual extension is given, either as an annual cover or in
respect of a specific contract, the normal provisions of P&l cover still
apply; claims must arise out of the operation or management of the
entered ship, and must be covered under the Rules and the Certificate of
Entry. Any exclusions in the Rules or the Certificate of Entry will continue
to apply unless excluded risks are specifically reinstated.
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Non-poolable risks
Types of offshore work that give rise to non-poolable risks

Liabilities arising during some operations are excluded from poolable cover
under Rule 19, These are risks which have been excluded from normal pool
cover because they are generally considered to be so large and so different
to the types of risk to which the majority of commercial ships are
traditionally exposed that they are not suitable for mutual insurance.

Non-poolable risks include Specialist Operations (such as construction,
installation and maintenance of offshore structures, dredging, blasting,
pile-driving, well stimulation, cable or pipe-laying, core sampling, and
depositing of spoil, etc), which are excluded under Rule 19.11. The pool
also excludes liabilities arising out of the operation by the member of
mini-submarines or Remote Operated Vehicles, and liabilities arising out
of the activities of divers for which the member is responsible, both of
which are excluded under Rule 19.13. Purchase of a contractual
extension alone is insufficient fo restore cover in respect of these
operations, even if the Club has reviewed the contract, unless the

member has also purchased a specific cover for the liabilities in question.

Ships that carry out oil and gas drilling and production operations are
dealt with by means of a separate cover, since Rule 19.12 operates to
completely exclude liabilities in respect of such ships from normal P&l
cover when they are carrying out these operations. Such ships must be
entered with the Club via a fixed premium entry on special conditions.

Non-poolable risks are dealt with in more detail elsewhere in this bulletin,
The Club’s approach to contract review

The Club aims to proactively advise members of the effect of the
contractual arrangements that they have concluded in terms of normal
poolable P&l cover and of any extra extensions to cover that the contract
liabilities may require, so that we can provide a level of comfort in terms
of the members' cover before any potential liabilities arise. Depending on
individual member’s requirements, the Club reviews individual contracts,
either during the negofiation process or subsequently, or may by
agreement carry out a reqular contract audit. When the Club has
reviewed a contract, cover is granted on the basis that the liabilities
therein will remain unchanged. Should any contract wording change
substantively, either in the final signed version or by reason of addenda
being agreed, the contract should be reviewed again by the Club.
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Acceptable contractual provisions
Knock-for-knock

A knock-for-knock contract for the purposes of Club cover is defined as
one containing a provision or provisions stipulating that each party shall
be responsible for loss of, or damage to, or injury and/or death of, its own
property and personnel, and the property and personnel of its contractors
and its and their subcontractors. The contract must also stipulate that
such responsibility is without recourse to the other party and arises
notwithstanding any fault or neglect of that party, and that each party
shall, in respect of those losses, damages and other liabilities for which it
has assumed responsibility, correspondingly indemnify the other against
any such loss, damage or liability that the other party may incur.

Ideally, the knock-for-knock clause should be worded to include, within
the indemnity given by the member’s contractual partner, liabilities arising
in respect of the property and personnel of his client and of any other
parties for whose benefit the work is being carried out.

Third-party liabilities

It is acceptable for third-party liabilities to lie where they fall, i.e. there
need be no mutual indemnity between the member and his contractual
partner in respect of those losses. If the contract does include a mutual
indemnity in respect of third-party liabilities, it should be based on fault,
that is, the liabilities should be at law, and the indemnity provision should
be worded to make clear that it is limited to pure third-party liabilities
only. This is to ensure that claims from third parties relating to loss of or
damage to the property of the member's contractual partner or his client
or principal will be dealt with under the knock-for-knock clause rather
than the third-party liability clause.

Limitation of liability

The member should not assume liabilities beyond those for which he
would otherwise be entitled to limit his liability nor waive such rights of
limitation. Ideally, the member’s right to limit liability against his
contractual partner should be specifically preserved. Otherwise, the
contractual partner may argue that the indemnities given by the member
constitute an implicit waiver of the member’s right to limit. The member's
contractual partner may also wish to preserve his own right to limit
liability. As a result of the judgement of the Court of Appeal in the case of
the CMA Djakarta, English law now allows charterers in certain
circumstances to limit their liability to an owner in respect of claims
under a charterparty. Allowing the charterer to specifically preserve the
right to limit liability may therefore prevent the member from making a
full recovery under any contractual indemnity given by the charterer. In
this case, it may be preferable for the contract to remain silent on the
right to limit.

Co-assurance

If the contract requires the member’s contractual partner to be named on
the member’s P&l cover, the wording should make clear that the cover is
restricted to liabilities that are properly the responsibility of the member

under the contract. In such cases, the member's contractual partner can
be named as a Co-assured under Rule 8.2.2, which entitles him to
“misdirected arrow” cover for claims that should fall on the member, but
not to cover for liabilities that are his responsibility under the contract.

Waiver of Subrogation

If the contract requires the member’s insurers to waive their rights of
subrogation against the member’s contractual partner or his insurers, the
wording should make clear that rights of subrogation are only to be
waived in respect of liabilities that are properly the responsibility of the
member under the contract. Otherwise, the member’s contractual partner
could argue that the intention is for the member’s insurers to waive rights
of subrogation in respect of all of the member’s liabilities covered by
insurance, regardless of the contractual division of responsibility for such
liabilities. This is not correct. The Club will only give waivers of
subrogation in respect of those liabilities that are properly the
responsibility of the member under the contract.

Towage/supply boats
Cover for towage by an entered ship

Club cover for towage by an entered ship is provided by Rule 20.16.2,
which covers the liabilities, costs and expenses that a member may incur
under a contract for, or arising out of, towage by an entered ship of any
ship or object. The entered ship must be specially designed or converted
for the purpose of towage and declared as such to the Club, and the
towage contract must have been approved in writing by the Club prior to
the commencement of the tow. Unless the Club has agreed in writing, the
pool cover will not respond for liabilities for loss of or damage to, or
wreck removal of, a towed ship or object and/or its cargo or other
property on board. This essentially means that the Club provides pool cover
for liability in respect of the tow and cargo or other property on board only
when there is a towage contract in place that protects the member from such
liability. Proviced that the member has contracted out of liability in respect of
the tow, the pool cover will still respond even if the confractual provisions are
not upheld by a court. The International Group imposes slightly different
requirements on contracts for towage in jurisdictions that will not uphold
knock-for-knock contracts, which are discussed in more detail below.

Cover for towage under a supply boat charterparty

In supply boat charterparties, the wording of the knock-for-knock clause
must embrace all of the property of the charterer and his subcontractors,
rather than just the cargo, so that, for instance, the charterer’s indemnity will
cover damage to a rig if the rig is in the field where the supply boat is
employed to work. If towage is to be performed by a supply boat, the
language of the knock-for-knock clause must cover the property of the
subcontractors, and ideally the clients, of the charterer as well as of the
charterer himself. This is to ensure that the knock-for-knock provisions will
apply even if the tow is not owned by the charterer. Otherwise, there must
be a separate clause stating that all towage is to be carried out on knock-
for-knock terms or better. Supplytime 2005 addresses these points in
addition to the other points listed above.
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Cover for towage by an entered ship in jurisdictions that do not uphold
knock-for-knock

Since February 2007, the poolable cover requirements in respect of
towing have been relaxed slightly in recognition of the fact that certain
jurisdictions will not uphold a contract that allows a towing vessel to avoid
liability for its own negligence and to be indemnified by the innocent tow
for all losses arising from such negligence. In such jurisdictions a member
may be better protected by a different form of contract than by a knock
for-knock contract that is not upheld. The pool cover will now respond for
a member’s liability for loss of or damage to or wreck removal of a tow or
property on board under a contract that does not satisfy the knock-for-
knock requirements if it is subject to a jurisdiction where the concept of
knock-for-knock is unenforceable in whole or in part, provided that the
contract does not impose liability for negligence of the tow on the
member and allows him to limit liability to the greatest extent possible.

A commentary by Brian Glover on the extent of the amendment was
published in the Standard Bulietin dated16 May 2007.

Heavylift
The heavylift cargo exclusion

Rule 19.15 excludes from poolable cover all liability for loss of or damage
to or wreck removal of cargo on heavylift ships except where such cargo
is carried under a contract on Heavycon or similar terms approved by the
Club’s Managers. Heavycon is a BIMCO contract on knock-for-knock
terms in respect of the ship and cargo. This effectively means that the
pool cover only responds to the owner’s liability for loss of or damage to
cargo on a heavylift ship when the carriage contract protects him from
such liability. Provided the member has contracted on acceptable terms,
the pool cover will respond even if the contractual provisions are not
upheld by a court. The International Group definition of a heavylift ship is
a semi-submersible heavy-lift vessel, or any other vessel designed
exclusively for the carriage of heavy-lift cargo.

Specialist Operations
What are “Specialist Operations"”?

Rule 19.11 excludes liabilities, costs and expenses arising out of what are
termed by the International Group clubs as “Specialist Operations”. These
include works such as construction, installation and maintenance of
offshore structures, dredging, blasting, pile-driving, well stimulation, cable
or pipe-laying, core sampling, and depositing of spoil. The list is
deliberately not exhaustive; it is not possible to set out a definitive list
because of the rate at which technology advances and new operations
are undertaken. For instance, vertical seismic profiling is now much more
common than it used to be, and is considered to be a specialist operation
by the International Group.

The Specialist Operations Exclusion

The exclusion does not apply to personal injury claims in respect of
personnel on board the entered ship, nor to liabilities in respect of oil

pollution from the entered ship or removal of the wreck of the entered
ship, since these are claims that are common to all shipping and that it
would be difficult for shipowners to avoid. These liabilities are therefore
covered under normal poolable P&l cover even when the ship is
performing Specialist Operations.

The exclusion is formulated in three parts. The first limb excludes
liabilities arising out of the specialist nature of the operations. For
instance, if a dredger damages a buried pipeline in the course of
dredging, this would be a liability arising out of the specialist nature of
the operation, because the pipeline would not have been damaged if the
ship had not been dredging. An extension to cover can be purchased to
cover these risks. The second limb of the exclusion relates to liabilities
arising out of the member’s failure to perform the Specialist Operation
and the fitness for purpose or quality of his work, which is a commercial
risk for the member to bear. The third limb of the exclusion relates to
liabilities arising as a consequence of loss of or damage to the contract
work, which will normally be covered under a Construction All Risks
(CAR) insurance.

The Contract Work exclusion and CAR cover

The Club defines “Contract Work” as including materials, components,
parts, machinery, fixtures, equipment and other property that is or is
destined to become a part of the project on which the entered ship is
working or to be used up or consumed in the completion of the project.
The definition is designed to dovetail with the CAR policy wording most
commonly used in the London market to cover builder’s risks for big
offshore projects, since this will be the insurance that will cover the risk
of loss or damage to these items, listed in the CAR policy as project
property. As with the Specialist Operations exclusion, the description of
“Contract Work” is deliberately not exhaustive to take account of the fact
that each project will involve slightly different project property.

Cover for liabilities arising out of Specialist Operations

A limited extension is available to reinstate cover for claims excluded by
the first limb of the Specialist Operations exclusion (Rule 19.11(i)). This
extension gives cover for claims arising out of the specialist nature of the
operation. It does not give a blanket cover, and to be paid, claims must
still fall within the P& Rules. Even if an extension has been purchased,
the other two limbs of the Specialist Operations exclusion will still apply.
As a general rule, it is difficult economically to buy extensions reinstating
the exclusions in respect of failure to perform or fitness for the purpose of
the member's work and loss of or damage to contract work (Rules
19.11(ii) and (jii)). Liabilities in respect of failure to perform and contract
works therefore remain excluded under a Specialist Operations extension.

Most Specialist Operations work is performed under contract. If a contract
for Specialist Operations work exposes a member to wider than
acceptable liabilities, cover for these wider contractual liabilities must also
be specifically agreed with the Club in addition to any Specialist
Operations cover.



The ROV exclusion and cover for liabilities arising out of ROV operations

Pool cover excludes liabilities arising out of the operation by the
member of submarines, mini-submarines and diving bells, which
includes Remote Operated Vehicles (ROVs) and other underwater
vehicles (Rule 19.13 (ii)). The exclusion will only apply if it is the
member wha is carrying out or is responsible for the ROV operations.
When the entered ship has been chartered out as a platform for ROV
operations and the underwater vehicle is being operated from the ship
by another party, the exclusion will not apply.

The exclusion will apply when the member is using his own equipment
or is otherwise responsible for the operation of the ROV, and liabilities
arising out of the operations will not be covered. It is possible to
purchase a limited extension of cover in respect of the excluded
liabilities. The extension will only cover third-party liabilities arising out
of the operation of the underwater vehicle; it will not cover damage to
or loss of or wreck removal or recovery of the vehicle itself.

The Divers exclusion and cover for liabilities arising out of the
operations of divers

Pool cover excludes liabilities arising out of the activities of professional
or commercial divers where the member is responsible for those
activities (Rule 19.13 (iii)). When the member is not respansible for the
activities of the divers, for instance in circumstances in which the
entered ship has been chartered out as a dive platform and the charterer
or another party is responsible for the engagement of the divers, the
exclusion will not apply. It is possible to purchase an extension of cover
for third party liabilities arising out of diving activities, but this does not
usually cover death of or injury to the divers themselves.

FPS0’s, FSU’s and Drilling Units
Cover for units involved in offshore oil and gas drilling and production

Poolable cover excludes all liabilities arising in respect of ships or units
involved in oil and gas drilling and production operations whilst those
units are working (Rule 19.12). This includes FPS0Os (Floating
Production, Storage and Offloading Units), FPUs (Floating Production
Units), MOPUs (Mobile Offshore Production Units), drilling rigs and drill
ships. In contrast to the Specialist Operations Exclusions, there is no
cover for liabilities such as personal injury, wreck removal or pollution
from the ship or unit whilst it is working. This means that, in practice,
from the time such units arrive on the field and commence operations,
they have no poolable P&l cover at all. They therefore purchase fixed
premium P&l cover through the Club which gives similar coverage to the
normal International Group cover, but to a lower limit. The cover is given
by the Club and reinsured in the commercial market.

FPSOs, drill ships and other drilling and production units can be entered
within the International Group pool for normal P& cover until they
commence operations, for instance while they are navigating or under

Divers, mini-submarines and ROVs

tow to the field, since the risks they run during these operations are
similar to those incurred by many commercial ships. If P&l cover is given
for a unit that is being towed, the normal restrictions regarding cover for
towage of an entered ship will apply.

Floating Storage Units (FSUs) can be covered within the International
Group Pool because they are not involved in production operations, and
the risks they run are not greatly different to those incurred by a frading
tanker. For this reason no extensions of cover are required for FSUs.

Special Covers
The Standard Club Non-pool Reinsurance Programme

The Standard Club has been providing cover to offshore operators from
the first days of oil exploration in the North Sea in the early 1970s. We
are able to provide tailored extensions to allow members to buy back
cover for many of the risks excluded from normal poolable P&l cover
such as Specialist Operations and drilling or production operations. These
extended covers are reinsured through the Standard Club’s non-pool
reinsurance programme, which is sufficiently flexible to allow the Club’s
underwriters to offer a wide range of terms and limits to best suit
individual members’ needs. The Club can provide cover to limits up to
USS1 billion any one accident reinsured with security rated A and above
by Standard and Poors.

We have produced a number of insurance products specifically designed
for shipowners operating in the offshore oil and gas industry which are
intended to give these owners comprehensive cover set out in clear and
unified wordings. The wordings of all of the products mentioned below
can be found on the offshore section of the Club's website.

The Standard Offshore Conditions

These offer P& cover for production units such as FPSOs whilst they are
operating and therefore excluded from pool cover. The wording allows a
short certificate to be issued which states that cover is on the Standard
Offshare Conditions and includes the applicable limit. The cover and
exclusions together with necessary definitions are contained in the
Conditions themselves. Excess war risks P&l cover for drilling and
production units is normally purchased at the same time and provided
under the Standard Offshore Conditions P& War Risks Clause.

The Standard Offshore Extension

This is intended for ships involved in operations offshore such as cable
and pipelaying or construction and maintenance, diving or ROV work, or
that carry out towage or salvage operations. The extension sits within the
member's P&l certificate of entry and is designed to dovetail with the
poolable P&l cover to provide cover for risks such as those arising out of
Specialist Operations that would otherwise be excluded. The cover given
is flexible; the wording is set out in various sections so that members can
choose those relevant to their operations, and different limits can be
purchased for different risks.




Offshore Contract Review

Offshore Contract Review Note that the language of the definition requires the liability and
indemnity provisions to be balanced and co-extensive in order to be

SRy poolable. In other words, if the member takes liability for his own property
Each year the Club reviews a large number of contracts for members, and personnel and that of his own contractors and subcontractors, the
ranging from relatively straightforward supply boat charterparties to other party must also take liability and give an equally wide indemnity in
complex, high-value EPIC contracts for large offshore projects. The Club respect of its own contractors and subcontractors. If, on the other hand,
aims to proactively advise members of the effect of the contractual the charterer is only liable and indemnifies the member for his own
arrangements they have concluded in terms of normal poolable P&l cover personnel, the contract will still be poolable if the member's own liability
and to draw attention to any extra extensions to cover that the contract and indemnity obligations are limited to the member's own personnel.
provisions may require, so that we can provide a level of comfort in terms To the extent that any contractual allocation of risk is not reciprocal, the
of the member’s insurance position before any potential liabilities arise. member may consider buying a contractual extension to cover those

) . . liabilities that would not be poolable.
In the course of this contract review process we see a number of pitfalls

repeated again and again, some of which are discussed below. For ease Cover for unbalanced knock-for-knock contracts
of reference, we have referred throughout to the member’s contractual

| partner as the charterer, although we also review contracts other than
charterparties and the comments apply equally to these. The comments
below are concerned only with drafting pitfalls — members may also incur
non-poolable liabilities under a contract for other reasons, perhaps
because the work that the member is carrying out qualifies as a
specialist operation or the entered ship is involved in drilling and
production operations. If members are in any doubt as to whether the
liabilities incurred under a specific contract are poolable, they should
contact the Club for advice.

Unfortunately, we see a large number of contracts in which the liability
and indemnity provisions are unbalanced, in that the member is required
to take responsibility for the property and personnel of his contractors
and subcontractors, but the charterer’s indemnity is limited only to his
own property and personnel and does not extend to his other contractors
and subcontractors. In this case, because the provisions are not co-
extensive, the contract will not be considered poolable in respect of any
liabilities to which the member would not have been exposed in the
absence of the contract and which are not balanced by a similar
assumption of liability by the charterer in respect of his contractors and

Whilst these comments are largely intended for those members who have subcontractors. In practice, the non-poolable exposure will often be
poolable cover, they are in many cases equally relevant for members limited to any non-negligence-based liability for the personnel (and
operating units such as FPS0s and drill ships that are insured wholly property, if covered by the Club) of the member’s contractors and
outside the Pool. The Club will in most cases still wish to review the subcontractors, if any, for which the member is obliged to indemnify the
relevant contracts for these units. charterer. This is likely to be more of a problem in contracts for offshore

or subsea construction or maintenance work where the member may

Knock-for-knock provisions employ subcontractors, than in straightforward supply boat

The International Group definition of knock-for-knock charterparties. (Note that different considerations apply to contracts for
towage by an entered ship, and these are dealt with in more detail

There are numerous ways in which these clauses can be eroded or elsewhere in this bulletin).

otherwise made defective so as to place the member outside poolable

P& cover. The starting point for any consideration as to whether a knock- Mutual Hold Harmless (MHH) Agreements

for—knuck f':ontract is panlablg must be the definition of knock-for-knock How MHH Agreements operate
in the Pooling Agreement. This reads as follows:
It is not uncommon, in contracts in which the charterer's indemnity is

Knack for Knock” - & provision or provisions stipulating that limited only to his own property and personnel, for liability for the

i) each party to a contract shall be similarly responsible for loss of or property and personnel of his other contractors and subcontractors to be
damage to, and/or death of or injury to, any of its own property or dealt with by a mutual hold harmless scheme. Such schemes are
personnel, and/or the property or personnel of its contractors and/or intended to govern the relationships between various parties who are

of its and their sub-contractors and/or of other third parties, and that working simultaneously on an offshore project but who have not

contracted directly with one another. Each party signs an identically
worded liability and indemnity agreement (also known as a mutual hold
harmless agreement, or MHH), which provides that the signatory will

ii) such responsibility shall be without recourse to the other party and
arise notwithstanding any fault or neglect of any party and that

fii} each party shall, in respect of those losses, damages or other indemnify any other signatory of the agreement for liability in respect of
liabilities for which it has assumed responsibility, correspondingly the first party’s own property and personnel, regardless of fault or
indemnify the other against any liability that that party shall incur in negligence. This creates an acceptable knock-for-knock scheme between
refation thereto the various parties who have signed up to it. Provided that signature of




the mutual hold harmless agreement is compulsory for all of the
charterer's other contractors and subcontractors, these schemes are a
reasonable substitute for a comprehensive contractual knock-for-knock
regime encompassing the charterer’s other contractors and
subcontractors. The disadvantage is that the member must look to the
charterer's other contractors to abide by the mutual hold harmless and
to indemnify him in respect of any claims, which can be a drawback
since the member may not be in a position to check those parties’
financial strength and insurance position.

Pitfalls of MHH Agreements

A problem arises when the charterer does not undertake to ensure
that all of its other contractors and subcontractors sign up to the
mutual hold harmless scheme. Contracts frequently provide that the
charterer will use his best endeavours, or some such wording, to
persuade his other contractors and subcontractors to sign up. In such
cases the member has no guarantee that they will sign, and no
recourse if they do not. Such wordings would create a poolable
contractual matrix only if the charterer undertook to remain liable and
indemnify the member for claims in respect of the property and
personnel of any of the charterers’ other contractors and
subcontractors not party to the mutual hold harmless scheme.

Supply boat charters involving MHH agreements with drill rig operators

A variation on the mutual hold harmless scheme occurs sometimes in
charterparties between the owners of offshare supply boats and oil
companies for services to a third-party drilling rig that has been
separately contracted-in by the oil company. Rig owners have recently
become less willing to enter into agreements that require them to
indemnify supply boat owners for liability for loss of or damage to the
rig. This is partly due to the current high market rates for drilling rigs,
which means that large sums are lost by rig owners if their units have
to go off-hire to repair. The result is that the indemnities in the
charterparty between the supply boat owner and the oil company are
often limited to the oil company’s own property and personnel and
may specifically exclude the drilling rig. This leaves the supply boat
owner to reach a separate agreement with the rig owner, who will
often provide a full mutual indemnity only in excess of a set amount,
below which each party will be liable for damage he does to the
other’s property. Under such side agreements with rig owners, the
supply boat owner can sometimes be liable for amounts up to

US$50 million, and whilst claims that fall below this will in many
circumstances be poolable provided they arise from the member’s
negligence, claims arising during towage of the rig may not be
poolable. In such cases the shipowner will need to purchase an
extension to cover his liability to the rig owner up to the amount at
which the mutual indemnity applies.

Contract works exposures
Cover for shipowner’s exposure to contract works/project property fiabilities

A similar issue exposing members to additional liability arises relatively
frequently in contracts relating to offshore construction projects, which
often include a provision that the member will take liability for a tranche
of any damage caused as a result of his negligence to the work that is
the subject of the contract, despite the fact that, since this is the property
of the charterer, the charterer should be liable for such damage
regardless of cause. The member's share may be quite low, perhaps
US$250,000 or US$1 million, representing the deductible on the CAR
policy, but he should bear in mind that it may not be possible for him to
insure this exposure if the ship is involved in any installation, construction
or maintenance work. This is because such work constitutes a Specialist
Operation, and while it is possible to buy an extension for the member’s
liability arising out of Specialist Operations, the extension cover will not
cover claims in respect of loss of or damage to work that is the subject of
the contract (Contract Works). Cover for Contract Works liabilities is
limited and extremely expensive to buy as an extension to P& cover
because such risks should normally be covered in the CAR market, which
is rated very differently.

Contractual indemnities
Knock-for-knock provisions must incorporate indemnities

The knock-for-knock definition in the Poaling Agreement requires the
division of liability to be regardless of fault or negligence, and for each
party to indemnify the other. It is not uncommon to see contracts that are
defective in that they lack indemnities, or do not include language that
requires the parties to take liability regardless of fault. The indemnity
provisions are important because they protect the member if he is sued
by a party who is not bound by the contract. For instance, he may be
sued directly by one of the charterer's employees or other contractors if
they suffer injury or damage as a result of the member’s negligence. The
provisions in the charterparty will not be binding on other parties so as to
prevent them suing the member. However, without an indemnity the
member will not be able to recover his liability to any other parties from
the charterer, since the division of liability in the contract may be held to
refer only to claims between the two parties to the contract. It is therefore
essential for the parties to agree to fully indemnify and hold one another
harmless in respect of claims for which they are liable under the contract,
to avoid the contractual division of liability being undermined by third-
party claims.

Knock-for-knock provisions must apply regardless of fault

It is also important that the contract states clearly that the division of
liability and the provision of indemnities shall be regardless of fault or
negligence. In many jurisdictions, including England, clear language is
required before a court will uphold provisions allowing a party to avoid
the consequences of its own negligence. Therefore, a simple division of
liability between the parties without such language will only be effective
in cases where the claim is not due to the fault of either party.




Gross negligence/wilful misconduct

Exceptions from the knock-for-knock regime for gross negligence/wilful
misconduct — no cover for owner’s wilful misconduct

An increasingly common feature in amended knock-for-knock contracts
is an exception within the liability and indemnity clause for claims arising
out of one party’s (usually the shipowner's) gross negligence or wilful
misconduct. These usually take the form of a wording providing that one
party need not indemnify the other for claims arising out of the
indemnified party's gross negligence or wilful misconduct. These clauses
are inadvisable for various reasons. Firstly, the Marine Insurance Act
provides that insurers will not be liable for losses arising out of the
assured’s own wilful misconduct. In the unlikely event that a court finds
that, because of his wilful misconduct, a member cannot recover under a
contract liabilities which should be for his contractual partner under the
indemnity provisions, he will therefore be liable for losses for which prima
facie he is uninsured.

Gross negligence/wilful misconduct exceptions undermine the knock-for-
knock regime

Apart from this, gross negligence/wilful misconduct exceptions can still
be problematic. There is a general assumption that gross negligence
must relate to something more severe than ordinary negligence, whilst
wilful misconduct involves a conscious element of wrongdoing, but there
is often no definition of either term in the contract. Even where there is a
definition, it may be rather widely drafted. For instance, many definitions
refer to “senior supervisory personnel”, presumably intending to limit the
exceptions to cases where the gross negligence or wilful misconduct has
occurred at such a senior level that it is tantamount to conduct by the
guiding mind of the company. However, in the absence of further detail
“senior supervisory personnel” is a sufficiently vague wording to possibly
encompass the master and officers on board the ship, which would be a
much less severe test.

In any case, the decision as to exactly what constitutes gross negligence
or wilful misconduct may be a subjective one, since in many instances
the decision will be a matter of degree and judgement and will involve
consideration of the state of mind of the individuals concerned. This
means the loss of the certainty and clarity in the allocation of liabilities
which is the great advantage of knock-for-knock regimes. Clearly, if a
contract includes a gross negligence or wilful misconduct exception there
will also be a temptation on the indemnifying party to attempt to bring
claims within the exception and thus avoid liability. If the parties
themselves cannot reach agreement on the interpretation of the facts of a
particular incident, they will be reliant on the courts or arbitration
tribunals in the relevant jurisdiction to decide exactly what constitutes
either gross negligence or wilful misconduct. This therefore means that
such exceptions are more likely to lead to litigation, undermining the
other advantage of knock-for-knock regimes, namely, the avoidance of
time-consuming and costly disputes.

Third-party liabilities

Third-party liability at law is acceptable, but should not encompass
charterer’s other contractors or towed property

Provisions in respect of third-party liabilities feature in many contracts,
and these can cause further problems. Such provisions can expose the
member to non-poolable liability if the indemnities given by the charterer
are not wide enough to extend to his other contractors or subcontractors.
This is a particular problem if towage of property owned by a party other
than the charterer is involved, since in many cases the member may not
be able to pool claims in respect of loss of or damage to or wreck
removal of a towed object, even if his liability arises out of negligence.
“Pure” third-party claims, ie those that do not involve any towed property
or other contractors or subcontractors of the charterer, can be pooled
provided that the contractual language imposes no wider liability upon
the member than he would have at law.

Member's liability for third-party claims must be subject to his negligence

Unfortunately, many of these provisions use language that exposes the
member to wider liability than he would otherwise have. The wording
may simply provide that the member will be liable and indemnify the
charterer for all third-party claims without reference to negligence or the
position at law, or may even go so far as to provide that the member will
be liable for third-party claims regardless of the negligence of the
charterer or his other contractors and subcontractors. Poolable cover will
not respond if the member is liable under a contract for third-party claims
arising out of the charterer’s or any other party’s negligence.

Members should also be wary of third-party liability provisions that are
widely worded or unclear, such as, for instance, those that provide that
the member will be liable for all claims “caused by” him or his ship.
Without a specific reference to negligence, the member could be held
liable for claims regardless of whether he is negligent or not; for instance,
if the ship drops an anchor on a pipeline because the charterer has given
the member incorrect information. Claims arising under such provisions
will not be poolable if they expose the member to claims wider than
those for which he would be liable in the absence of the contract.

We also see contracts that require the member to take liability for
third-party claims “arising out of all work to be carried out under this
charterparty” and similar wordings. These are even wider in their
potential effect, since there is no actual link between causation and the
member's activities, so it is open for the charterer to argue in the event of
a claim that the intention of the clause is for the member to be liable
even when the claim is caused by the charterer or someone for whom he
is responsible. Members should remember that the normal P& cover is
limited to claims arising out of the management or operation of the
entered ship, so wordings such as this could potentially expose them to
claims that may be outside cover even where they have bought a
contractual extension.



Pool cover for towage in jurisdictions that uphold knock-for-knock

There are particular provisions in the Pooling Agreement applying to
towage by entered ships. The recent amendments relax requirements for
towage contracts where the concept of knock-for-knock is unenforceable
in whole or in part in a particular jurisdiction, provided that towage
contracts do not impose liability on the member for negligence of the tow
and allow him to limit liability to the greatest extent possible. From
members’ point of view, this means that contracts for towage in
jurisdictions that uphold knock-for-knock contracts, such as England,
must still be on terms that exempt them from liability for loss of or
damage to or wreck removal of towed objects. Detailed comments on the
position in jurisdictions that do not uphold knock-for-knock are set out
elsewhere in this bulletin.

Poolable cover for towage under supply boat charterparties

The Pooling Agreement provisions in respect of towage also apply to
supply boat charterparties and other offshore contracts involving towage;
the contract must protect the member from liability in respect of the
towed object. Members will need to be particularly careful in fixing such
contracts to ensure that the language of the liability and indemnity
provisions gives them proper protection in respect of towage. For instance,
if the charterer is an oil company fixing a ship to support a well-drilling
programme, it is unlikely that the drilling rig will be owned by the oil
company, and therefore knock-for-knock provisions that refer only to the
property of the charterer will not be sufficient to protect the member. The
wording should ideally provide that the owner will not be liable and the
charterer will hold him harmless for liabilities in respect of loss of or
damage to or wreck removal of anything towed by the ship, but in the
absence of such clear language a provision extending the charterer's
liability and indemnity provision to the property and personnel of his other
contractors and subcontractors will generally be acceptable. Some
contracts specifically exempt the drilling rig from the liability and
indemnity provisions in the contract; in such cases the member must have
a comprehensive Hold Harmless and Indemnity Agreement with the owner
of the rig. Otherwise, any liability the member may have for loss of or
damage to or wreck removal of the rig arising out of towage will not

be poolable.

Pollution and wreck removal
Pool cover for contractual liabilities for pollution

Members should carefully examine clauses in respect of pollution clean-up
and removal of wreckage or debris, since if not carefully worded these can
also expose them to non-poolable liability. Member's normal P&l cover will
respond to loss or damage caused by pollution from the entered ship and
the costs of cleaning up such pollution, regardless of fault, provided that
the member has not waived his right to limit liability. Clauses that allow
the charterer to conduct the clean-up and bill the member for the cost and
for any claims arising from the pollution may cause difficulty if the

Towage by an entered ship

contract does not otherwise preserve the owner's right to limit. The
charterer may not be able to rely on the same limitation of liability as a
shipowner, or may be unwilling to do so, but the additional exposure may
not be poolable since a member should not take on contractual liability
greater than he would have had in the absence of the contract Apart from
limitation issues, members should normally endeavour to retain control of
costs that will ultimately be billed to them.

No cover for blowout, control of well expenses and pollution from reservoir

Members who are operating FPSOs or other drilling or production units
will see exclusions in their Club cover for risks such as blowout, seepage
and pollution from reservoir, and control of well expenditure. The Club
does not provide any cover for these risks, which are normally covered
under specialist insurances written in the commercial market and rated
very differently. The contract should provide for these exposures to be
borne regardless of negligence by the oil company for whom the member
is working, since they can more appropriately be insured under the oil
company's Operator's Extra Expense (OEE) or Energy Exploration and
Development (EED) programme.

Pool cover for contractual liabilities in respect of wreck removal

Similarly, poolable P& cover extends to the costs of removing the wreck
of an entered ship and cargo on board when required by a competent
authority or because the wreck is a danger to navigation. Many contracts
include clauses whereby the member also agrees to pay for the cost of
removing the wreck of the ship if it interferes with the charterer’s
operations. If there is no wreck removal order and the wreck is not
causing any danger to navigation such liability goes beyond poolable P&l
cover and therefore will only be covered under an extension.

Members should also remember that the poolable P&I cover only
responds for the costs of cleaning up wreckage of the entered ship or
cargo thereon. For this reason members should avoid clauses that make
reference to a general requirement for the member to clean up any
wreckage or debris that is not limited to the wreck of the ship itself and
its cargo, since these clauses may expose him to liability that will not be
covered unless he has bought a specific extension. This will be
particularly relevant in cases when underwater vehicles are being
operated from the entered ship since the Club will not normally cover loss
of or damage to such vehicles or claims consequent thereon, which
would include liability for removal of the wreck of such vehicles.

Insurance provisions
Insurance provisions must underpin liability and indemnity provisions

The insurance provisions in a contract should always be reviewed to ensure
that they underpin and support the liability and indemnity provisions. This is
particularly important since courts will often look at the insurance
provisions of a contract to assist them in interpreting the liability and
indemnity provisions if the latter are not clear. In cases where the
insurance and liability provisions conflict, the courts may even “follow the




money” and allocate liability to the party who ostensibly has the
obligation to insure the risk concerned, even if the result conflicts with
the liability provisions on a straightforward interpretation.

Waivers of subrogation
Waivers of subrogation should be limited to the owner's contractual liabilities

There are various insurance provisions in offshore contracts that can
present problems. The most obvious example is the waiver of subrogation
clause, as discussed elsewhere in this bulletin. When a clause simply
requires the member's insurers to waive their rights of subrogation in
respect of the charterer or other parties without further qualification, this
can allow the charterer to argue that the waiver is intended to cover all
claims covered by the member’s insurers, and is therefore not limited
only to claims that fall to the member under the contractual knock-for-
knock provisions. This interpretation could severely compromise the
knock-for-knock provisions, and therefore the wording of any waiver of
subrogation clause should make clear that such waivers are limited to
those liabilities that are to be borne by the member under the terms of
the relevant contract, and are not given in respect of those liabilities that
are to be borne by the charterer.

Co-assurance

Charterer entitled to misdirected arrow cover for the owner's contractual
liabilities only

Most contracts require the charterer to be named as a “co-assured” on
the member's P&l insurance; the contract may also refer to a “co-
insured” or an “additional assured”. The meaning is generally the same,
namely, that the charterer shall be named on the member's P&l cover as
a Co-assured, which is a term defined in the Pooling Agreement. A Co-
assured, as defined in the Pooling Agreement, is a party who will be
permitted to access the member's P&l cover in respect of liabilities that
would have been recoverable by the member from the Club if the claim in
question had been brought against the member rather than the Co-
assured. In the case of a party that has entered into a contract or
charterparty with the member, this means that poolable co-assurance will
extend to liabilities that are to be borne by the member under the terms
of the contract or charterparty, provided that the contract is on acceptable
knock-for-knock terms. If the contract is not knock-for-knock, the
poolable cover will only cover the Co-assured charterer for those
liabilities for which the cover would have responded if the claim were
brought against the member.

Cross Liability clauses and “As Owner”
provisions

Cross Liability and “As Owner” provisions can prefudice cover

Charterparties concluded in the US often include provisions requiring the
member's insurers to insert a Cross Liability (also known as Severability
of Interest) clause in the policy wording and to delete any “As Owner”
language. These particular provisions are problematic and should be

deleted insofar as they apply to P&l insurance, because they impose
requirements on the member with which it will be difficult for the Club to
comply, and additionally, may expose the member to liability that he
would otherwise avoid.

Cross Liability clauses cannot be included in P&I policies

A Cross Liability clause essentially requires an insurance that covers
several different parties, such as a public liability policy, to behave as if
each party has his own cover with a separate policy issued to each
insured. This is perfectly appropriate when the policy is intended to
cover each insured party in his own right. However, charterers named as
Co-assureds on a member’s poolable P&I cover do not have cover in
their own right, but rather have the benefit of the member’s cover for
claims properly the responsibility of the member, which in the context of
an offshore charter would mean claims for which the member is liable
under the charterparty. The Co-assured does not have cover in his own
right, so a Cross Liability clause in this context is inappropriate.

The Club cannot delete provisions in the Rules restricting cover to
owners’ liabilities only

“As Owner" language in insurance policies refers to policy provisions
which only allow cover to a shipowner or another party acting in that
capacity. Similar language is found in the Club’s Rules, which provide
that a member shall not be covered by the Club for any liabilities
incurred by him in a capacity other than the capacity in which he is
insured by the Club. This means that the member is covered only for
liabilities that he incurs as an owner, which under a charterparty will
mean his liabilities under the liability and indemnity clause. A Co-assured
charterer may claim on the member’s cover if he has to pay for liabilities
that are the responsibility of the member under the charterparty, but,
since the charterer is not claiming on his own insurance but accessing
the member’s cover to pay for claims that are properly the responsibility
of the member as the owner under the charterparty, there is no need to
amend the Club’s Rules.

We hope you have found the information contained in this bulletin helpful.
Please remember that the information provided is intended to be used as
a guide only and should not be relied upon as a substitute for specific
legal advice. The Club will be happy to provide further advice to members
on the terms of particular contracts if required.

For further information or advice, please contact your usual Club
representative or Barbara Jennings, Director, Offshore, at
barbara.jennings@ctcplc.com, or on +44 (0)20 7522 7429
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APENDICE 2

Sobre la necesidad de que el metraje maximo de las esloras de los
remolcadores no exceda los 27 metros

1. ESTQDfSTICA DE LA ESLORA DE REMOLCADORES QUE OPERAN EN
PERU

La flota posicionada en el Perl para operaciones de atraque y desatraque a los
puertos es de un total de 49 remolcadores. El 65% de estos remolcadores tienen
una eslora menor de 27 metros, el 16% entre 27 y 30 metros y el 18% mas de
30 metros. Los operadores de remolcadores seleccionan el tipo de remolcador
que incluye la eslora dentro de sus caracteristicas técnicas para operar en los
puertos.

Con la finalidad de focalizar el analisis en los puertos con espacios de maniobra
restringidos, del total de los 49 remolcadores, se analizd 19 remolcadores de los
puertos del Callao, Matarani y Talara de los cuales: el 79% tiene menos de 27
metros, el 16% entre 27 y 30 metros, y el 5% mas de 30 metros.

Flota de remolcadores Peru y
puertos con espacio de maniobra restringidos

P eﬁ.'l Puertos con es:paf:io de
maniobra restringido (*)
Eslora N° %o N° %o
Menos de 27 mts. 32 65% 15 79%
Entre 27 y 30 mts. 8 16% 3 16%
Mas de 30 mts. 9 18% 1 5%
49 100% 19 100%

(*) Talara, Callao, Matarani

II. SOBRE LOS CASOS EN LOS QUE SE ESTABLECEN RESTRICCIONES
DE ESLORA DE LOS REMOLCADORES

Los parrafos a continuacion han sido elaborados considerando la informaciéon de
la publicacion "TUG USE IN PORT - A practical Guide” por el capitan Henk
Hensen FNI de la OMI, la cual recomienda los pasos a seguir para la seleccién de
los remolcadores que se van a usar en los puertos:

e Cuando los administradores portuarios evaltan el tipo de remolcador que se
requiere para sus instalaciones, tienen que tomar en cuenta varios factores
que influyen en la seguridad y confiabilidad de la maniobra con los buques
que arriban o parten de su terminal. Es por ello que cada terminal debe
desarrollar un estudio de maniobras que considere los distintos factores que
influyen en el atraque y desatraque de naves, este estudio tiene la finalidad
de garantizar una operacién segura a las naves y a las instalaciones
portuarias.
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e Es claro que no todos los puertos son iguales unos con otros, por lo que
tampoco lo son los requerimientos para escoger las caracteristicas del
remolcador ideal para ser usado en el terminal portuario. Se requiere una
investigaciéon confiable, sopesando todas las ventajas y desventajas una
contra la otra, de manera que se puedan establecer los requerimientos para
el remolcador mas apropiado para el puerto. Lo mas importante no solo son
las fuerzas a ser consideradas, sino el como, cuando y bajo qué condiciones
y circunstancias, tienen relevancia factores como la velocidad, el espacio
disponible, las condiciones ambientales y la altura de agua debajo de la
quilla del barco. Esta es la forma como trabajan cada vez mas los puertos
modernos y las empresas de remolcaje actualmente. Algunos de estos
factores de seleccion tendran una incidencia en la decisiéon del requerimiento
de la potencia en fuerza de tiro a punto fijo o bollard pull y otros como el
espacio disponible, para realizar la maniobra, determinaran las dimensiones
del remolcador y el tipo de propulsion.

En un puerto de tipo cerrado por limitaciones geograficas, existentes o
fabricadas, como son los casos de los terminales portuarios de Talara, Callao y
Matarani en el Perd, necesariamente se debe considerar ademas del
requerimiento de fuerza de tiro a punto fijo las caracteristicas y el tipo de
propulsién del remolcador, tal como se explica a continuacién:

i) Puerto Talara

Este puerto tiene un espacio de maniobra limitado.

La Autoridad Maritima mediante Resolucién de Capitania N° 050-2014 de
fecha 24 de junio de 2014, ha regulado la fuerza de tiro a punto fijo de los
remolcadores que se requieren para la ejecucion de las maniobras de
atraque y desatraque en el Terminal de Liquidos de Petroperu, asi como
también para el terminal multiboyas.
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Recientemente debido a la necesidad de desembarcar importante
maquinaria que se usaria en el proyecto de modernizacién de la Refineria
de Talara, se construyé un nuevo muelle denominado “Muelle M1 y M2” el
que necesariamente se debia ubicar en el lado sur del terminal de liquidos,
durante la planificacion se hizo evidente que esta nueva instalacién
restringiria el drea de maniobra de los buques que ingresan al Terminal de
Liquidos por lo que en el Estudio de Maniobrabilidad se tomé especial
cuidado en considerar, ademas de la fuerza de tiro (bollard pull), las
caracteristicas geométricas de los remolcadores.

La refineria de Petroperl Talara ha establecido una restriccion para los
remolcadores que operan en sus instalaciones conforme al proceso de
competencia COM-0012-2017-OTL/PETROPERU, el cual establece las
siguientes caracteristicas minimas para los remolcadores que pueden
operar en sus instalaciones:

- Bollard Pull: 30 toneladas por remolcador
- Propulsién: Azimutal
- Eslora: maximo 32 metros

C OQIC |

i)
El Puerto del Callao fue concebido como un puerto “cerrado”, es decir, se
consideré la construccién de unas escolleras al norte y sur del espacio
portuario, restringiendo el espacio de maniobra y en este caso particular,
debido a la configuracion de sus muelles tipo “finger” se ha introducido una
N® 048-2018 TISUR/GG
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restriccion adicional debido a las limitaciones que representan el espacio
entre muelles.

El Terminal administrado por APM Terminals no cuenta con un estudio de
maniobrabilidad aprobado; sin embargo, los usuarios del terminal y
prestadores del servicio de remolcaje se dan cuenta que existe una
restriccion natural a la eslora de los remolcadores porque cuando ingresan
naves que tienen mangas grandes el espacio que queda entre los barcos
para que se ubique el remolcador es tan pequefio que tener un remolcador
de mucha eslora simplemente no le permitiria trabajar adecuadamente y se
pondria en peligro la vida humana.

APM Terminals establecio las restricciones para operaciéon de maniobras en
sus muelles 1, 2, 3 y 4. Si bien estas restricciones no establecen una eslora
maxima para el remolcador, si podemos deducir cudl es la eslora maxima
del remolcador con la cual se puede operar con seguridad:

- Espacio entre muelles: 90 metros

- Sumatoria de mangas de las naves amarradas: 57 metros

- Margen de seguridad para que maniobre el remolcador: 5 metros
- Eslora maxima del remolcador: 28 metros

iii) Puerto Matarani
N® 048-2018 TISUR/GG
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En el caso del terminal del puerto de Matarani, se puede observar en la
fotografia anterior que el puerto ha requerido contar con una escollera al
lado sur que provea un area de maniobra y atraque limitado.

En este caso existe una limitante adicional que es el ingreso al puerto, el
cual ofrece unas dimensiones finitas y la cercania a bajos y la costa le
asignan una disposicién especial que debe necesariamente ser analizada
por el Administrador Portuario cuando en el Estudio de Maniobrabilidad
determina las caracteristicas que tienen que tener los remolcadores que se
utilizan en el terminal. La maniobra de aproximacién al terminal involucra
que la nave reciba la fuerza de la ola en el lado estribor y sea desplazada
hacia el acantilado en el lado norte donde estan posicionados los
remolcadores que tienen la funcién de acompafiar a la nave y evitar una
colisién con el acantilado o el rompe olas norte.

Figura 6-7 Elemplo de carta de oleaje, olas de 3 m

En las simulaciones realizadas por Force Technology, la cual evalué las
maniobras en este puerto, se pudo evidenciar los peligros que existen para
los remolcadores al maniobrar en la aproximacién al muelle marginal. El
consultor recomendé establecer una eslora méxima para los remolcadores
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que operan en el puerto con la finalidad de resguardar la seguridad de las

instalaciones, de las naves y de sus tripulantes.

De lo antes expuesto se infiere que:

1. En aquellos puertos que poseen limitaciones naturales o fabricadas, como

el puerto de Matarani, las dimensiones de los remolcadores en adicion a
la fuerza de tiro a punto fijo o Bollard Pull.

El espacio que existe en el ingreso al area de maniobra del puerto incide
directamente en las dimensiones geométricas del remolcador
determinado, en adicién a su Bollard Pull.

Se tomara en cuenta las distancias que existen entre muelles, bocanas de
rompeolas para limitar también la dimensién de las esloras de los
remolcadores.

III. A L MET MAXIMO DE ESL E L

M DORES EN EL P

Para el cdlculo de la eslora maxima se ha tenido en cuenta que los
remolcadores que han operado en el terminal portuario de Matarani en los
Gltimos 15 afios tienen esloras méximas que nunca han excedido de 26.5
metros.

San Lorenzo 23.2
Sipan 25.0
Kallpa 22.5

Islay 26.0
Kuelap 24.4
Paracas 22.3

Pisac 26.5

Pachacamac 26.5
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Naylamp 26.5
Vichama 26.5
Pakanatmu 26.5
Marcahuasi 26.5
Pomac 26.5

Asimismo, para determinar la eslora maxima en el puerto de Matarani se
realizaron repetidas simulaciones que buscaron establecer las
caracteristicas geométricas del remolcador ideal para este puerto.

Adicionalmente se consideré la existencia de reducidos espacios en los
cuales operan los remolcadores, al momento de maniobrar con las naves,
especialmente la bocana de ingreso al terminal del puerto de Matarani,
espacios que requieren que el remolcador empuje perpendicular al buque
para maximizar la eficiencia de la potencia de este.

Tomando en cuenta lo anterior, se determind que la eslora maxima con la
que deberan de contar los remolcadores que operan en el terminal de
Matarani sera de maximo 27 metros. Esta informacion es sustentada tanto
en el Estudio de Maniobras aprobado por la Direccion de Capitanias y
Guardacostas de la Marina de Guerra del Peri - DICAPI asi como en el
Estudio de Simulacion y Maniobrabilidad del Puerto de Matarani -
Evaluacion de la seguridad en la navegacion y del requerimiento de
remolcadores, efectuado en el afio 2011 por TISUR.
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